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AUTOMOBILE THEFT INSURANCE 


“Garage Location” Provision 


An insurance policy protected an owner of an automo- 
bile against theft of his automobile for one year. Under the 
heading “Garage Location,” it was stipulated that the auto- 
mobile would be garaged for the greater part of the life of 
the policy in the city or town of the insured’s address. The 
automobile was kept by the insured on an open lot for which 
he paid no rent near his home, and, although he locked the 
vehicle each time he left it on the lot, it was not otherwise 
protected. Approximately two months after the issuance of 
the policy, the automobile disappeared from the lot during 
the night and was never recovered. 

The insurance company denied liability for the loss of 
the automobile on the ground that the “Garage Location” 
provision had been violated, and its contention was that this 
provision required that the automobile be garaged, when 
not in use, in a covered locked garage. The insured main- 
tained that the provision amounted to a description of the 
geographical location in which the car would be found dur- 
ing the greater part of the term of the policy and that there 
was no promise to store the car in any particular place, 
either covered or uncovered, open or closed. 

The Appellate Division of the New York Supreme 
Court in Lukin v. National Fire and Marine Insurance 
Company, {| 707,682, accepted the insured’s interpretation 
of the policy provision. It is well known that the premium 
rates governing policies of automobile insurance depend 
upon the geographical location in which the automobile is 
commonly used. The custom has grown up of calling that 
geographical location the garage location. In the absence of 
an express provision warranting that the vehicle would be 
stored in a particular place, it was self-evident that the mere 
statement that the car would be garaged in the city or town 
of the insured’s address was not a representation that the 
vehicle must be kept in a covered locked garage whenever 
it was not in use. Had the insurance company’s theory been 
accepted, liability under the policy could not have been 
avoided since the “greater part” of the policy period had not 
elapsed at the time of the loss. 
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| ye FIRE AND CASUALTY 


Theft of Trunk Containing Jewelry.—When an insurance com- 
pany loaned the insured a portion of the loss sustained from 
the theft of a trunk containing sample jewelry left by a hotel 
porter on the loading dock to be picked up by the express com- 
pany, with the understanding that the loan was to be re- 
turned only if recovery was made from a third party, the 
agreement was lawful and the insured was still the real party 
in interest (Shiman Bros. & Co., Inc. v. Nebraska Natl. Hotel 
Co., Neb. Supreme Ct., J 300,927). 

Wool Damaged by Water in Warehouse Fire.—In computing 
the amount of damage to wool which was partially destroyed 
by water in a warehouse fire, the court properly concluded 
that the amount was the difference between its value at the 
place immediately before and immediately after the injury, 
although interest was not allowed because of uncertainty 
(Johnson v. The Hanover Fire Ins. Co., Wyo. Supreme Ct., 
{ 300,926). 

Construction of Policy.—The damage resulting from the sud- 
den expansion of gas from an uncontrolled fire which pre- 
ceded and caused the explosion as well as from some fire 
resulting directly from the explosion was covered under a 
fire policy in which damage from explosion was not expressly 
exempted (Stillpass v. Fidelity & Guaranty Fire Corp., Ohio 
Ct. of App., § 300,928). 

Origin of Fire.—A railroad and its insurer were not held an- 
swerable in Ohio for plaintiff’s fire loss, since there was 
ample evidence to support the finding that the fire origi- 
nated within the enclosure of plaintiff's leased premises 
(The Buxbaum Co. et al. v. The Baltimore & Ohio R. R. Co., 
U.S.C. C. A, 6th C., FoaaeeZ5). 


% NEGLIGENCE »% 
- (Other than Automobile) 


Automatic Sprinkling System.—When defendant’s employee in- 
advertently found a harmless leak in the part of an auto- 
matic sprinkler system which had been disconnected during 
the demolition of one of two adjoining buildings, and in 
forcing the valve closed, broke it, thereby releasing water 
in such volume that it flowed into the basement of the 
adjoining building, he was acting outside the scope of his 
employment and defendant was not answerable for the re- 
sulting damage (American District Telegraph Co. of Texas 
et al. v. Walsh & Burney Co. et al., Tex. Ct. of Civ. App., 
{ 404,141). 

Veterinarian’s Liability—The proper measure of damages for 
improper diagnosis of sick pigs, for which there was no 
market value, was the difference between their value as 
they were on the date of the veterinarian’s call, if they were 
to receive proper treatment, and the value of those which 
survived the veterinarian’s treatment (Hohenstein v. Dodds, 
Minn. Supreme Ct., § 404,121). 

Dog Killing Chickens.—Since the common law was not changed 
by statute, there could be no recovery against the owner, 
whose dog killed another’s chickens, without proof that said 
dog owner had knowledge of the vicious propensity of her 
dog (Lamanna v. Kennedy, N. J. Supreme Ct., § 404,122). 

Malpractice.—An instruction, telling the jury, in effect, to ignore 
all of the evidence save that of the doctors who testified as 
experts and to find for defendants if the treatment squared 
with local practice, was not in accordance with law (Byrom 
et al. v. Eastern Dispensary & Casualty Hospital et al., U. S. 
Ct. of App., D. C., J 404,123). 

Explosion of Tank.—Evidence that the tank which defendant 
sold contained dangerous vapors, which defendant’s agent 
assured plaintiff and his employer had been eliminated by 
steaming, was sufficient to support a hearing on the merits 
of plaintiff's claim for injuries sustained when the tank 
exploded (Almeida v. Socony-Vacuum Oil Co., Mass. Supreme 
Jud. Ct., 1 404,127). 

Petroleum Mixture Causing Explosion—The court upheld a 
finding for the defendant, in an action for personal injury 
and death sustained by the explosion of a can of petroleum 
products, on the ground that the mixture was neither dan- 
gerous nor likely to cause injury when used for the purpose 
specified by the parties and that there was no occasion to 
anticipate that plaintiff would use the mixture to light his 


kitchen stove (Barnes et al. v. Murray, et al., Wis. Supreme 
Ct., | 404,125). 

Overheated Water Tank.—It was held that the tenant had a 
right to rely upon the defendant-landlord to furnish rea- 
sonably safe appliances in the apartment and plaintiff’s allow- 
ing the water tank to become overheated was not contributory 
negligence where there was no evidence showing that plain- 
tiff had notice or knowledge that it was dangerous to use 
the hot water tank after the thermostat, which acted as a 
safety device, had been removed by the landlord (Housing 
Authority of the Birmingham District v. Morris, Ala. Supreme 
Ct., § 404,135). 

Plaster Falling from Ceiling.—The falling of plaster from the 
ceiling of a vacant apartment, owned and controlled by 
defendant, rendered applicable the doctrine of res ipsa loqui- 
tur, thus necessitating the defendant’s explanation of the 
cause of the accident to plaintiff, a painter, who entered the 
premises for the purpose of redecorating the apartment (Dit- 
tiger v. Isal Realty Corp., N. Y. Ct. of App., J 404,131). 

Joinder of Actions.—Judgment in favor of plaintiffs for dam- 
age to property, owned by plaintiffs as tenants in common 
as to part and by one of them as to the balance thereof, 
caused by defendant in removing timber from adjoining land, 
cannot be upheld because of a misjoinder of parties in a joint 
action on separate causes of action (Denkman Lumber Co. v. 
Henderson et al., Miss. Supreme Ct., § 404,134). 

Motorman Struck by Street Car.—The court upheld the finding 
that plaintiff’s contributory negligence in standing in adjoin- 
ing track was not the proximate cause of his injury since 
defendant, a street car motorman, had the last clear chance 
to avert the accident resulting in injuries to plaintiff, a 
motorman of a competitive railway company, by giving 
warning of his approach (Gillette v. City and County of San 
Francisco et al., Cal. Dist. Ct. of App., J 404,130). 

Injury While Boarding Street Car.—The court, in reversing 
and remanding the holding of the lower court, held that 
where reasonable minds could differ on the evidence pre- 
sented as to where plaintiff fell or what caused him to fall 
while boarding a street car, whether it was due to the icy 
condition of the street or to defendant’s motorman’s conduct 
in closing the door and starting up the car while plaintiff 
was on the step, causing the automatically controlled door 
to raise the step, presented a question for the jury (Gian- 
nopolous v. The Milwaukee Electric Ry. & Transport Co., Wis. 
Supreme Ct., J 404,124). 

Fall on Stairway.—The court did not allow plaintiff’s recovery 
for personal injuries resulting from his fall on defendant's 
stairway because there was no proof of notice to defendant 
of the presence of the banana peel which caused the fall and 
the evidence of insufficient lighting on the stairway was not 
credible (Dickerson v. The Long Island R. R. Co., (ie 2 
Supreme Ct., App. Div., J 404,137). 

Fall on Sidewalk.—Plaintiff was allowed a recovery from the 
city for injuries sustained, by reason of a fall on the side- 
walk adjacent to defendant-lessor’s property, on the ground 
that the city’s uncompleted excavation, resulting in a depres- 
sion in the sidewalk and creating a nuisance, was the cause 
of plaintiff's injury (Wright v. A. J. M. Holding Co. et al., 
N. J. Supreme Ct., J 404,139). 

Hand Truck Striking Pedestrian.—It being admitted that the 
hand truck, which emerged from the freight entrance of 
defendant’s premises and struck the plaintiff-wife while she 
was walking on the sidewalk, was not owned or operated by 
defendant or his servant, recovery was denied to plaintiffs 
for injuries sustained (Vitelli et al. v. Broadway-Marlboro 
Realty Corp., N. Y. Supreme Ct., App. Div., {[ 404,136). 

Child Crawling Under Train.—The plaintiff, a child of seven 
years, though properly a licensee for the purpose of crossing 
a footpath across which defendant’s train was stopped, be- 
came a trespasser upon his attempt to crawl under the train, 
as he was using the path for a purpose that could not reason- 
ably be foreseen or anticipated; the subsequent moving of 
the train was not negligence (Shea, Jr., etc., et al. v. Chicago, 
Milwaukee, St. Paul & Pacific Ry. Co. et al., Wis. Supreme 
Ct., J 404,126). 

Spectator at Ball Game Hit by Ball.—Plaintiff did not recover 
from the owners of a stadium and baseball club for injuries 
sustained when she was hit on the head by a ball which a 
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spectator attempted to throw back into the playing field 
after it had been fouled into the grandstand (Emhardt v. 
Perry Stadium, Inc., et al., Ind. App. Ct., ] 404,138). 

Transmission of Electricity.—Plaintiff did not recover for the 
death of her decedent, alleged to have been caused by de- 
fendant’s negligence in maintaining uninsulated high tension 
wires along the highway on which decedent was working, 
because she failed to show negligence on defendant’s part; 
the court held that decedent was in possession of all infor- 
mation necessary to impress him with his obligation of 
looking to his own safety and danger incident to the work 
(Carney v. The Dayton Power & Light Co., Ohio Ct. of App., 
{ 404,132). 

Breach of Warranty of Fitness for Wear.—Although plaintiff’s 
evidence was sufficient to warrant a finding in her favor on 
defendant’s breach of warranty for fitness of a dress for 
‘wear, the allegations in her declaration were insufficient to 
state a cause of action on such breach of warranty (Payne v. 
R. H. White Co., Mass. Supreme Jud. Ct., J 404,129). 

Food Poisoning.—Plaintiff, in his action for personal injuries 
resulting from food poisoning, was required to prove only 
that he suffered an injury as a result of a breach of warranty 
as to the wholesomeness of the food which he had eaten at 
defendant’s restaurant just prior to his becoming ill, and the 
jury was entitled to infer from the other evidence that the 
food was tainted (Lohse et al., t.a. Lohse Buffet v. Coffey, 
U. S. Dist. Ct., D. C., 9 404,133). 

Shipyard Owner’s Liability.—It was error to direct a verdict in 
favor of the owner of a shipyard whose employee injured an 
employee of the owner of a boat, since it was not proved 
that the injured party was contributorily negligent and it 
could have been found that he was in the shipyard at the 
invitation of the owner thereof (Adams v. George Lawley & 
Son Corp., Mass. Supreme Jud. Ct., [ 404,128). 


* LIFE 


Purchase of Farm During Disability—At the trial of an action 
for the continuance of disability payments, it was not error 
to exclude testimony that the insured had purchased a farm 
after being discharged from the hospital, since the issue was 
whether the insured was incapacitated to work and not 
whether he had any income during that period, the court 
ruling that there was abundant evidence to uphold a ver- 
dict for the insured (Sovereign Camp of the Woodmen of the 
World v. Douglas, Tex. Ct. of Civ. App., ff 503,374). 


Evidence of Total Disability—An insurance company, which 
claimed that under the undisputed evidence the insured was 
not totally disabled, was denied certiorari on the ground 
that the questions sought to be reviewed were findings of 
fact and the application of the law to the facts, which are 
not subject to review in the absence of a full statement of 
the evidence by the appeal court (The Volunteer State Life 
Ins. Co. v. Davis, Ala. Supreme Ct., J 503,370). 

Loss of Foot.—Under a clause insuring a pedestrian against 
injuries by a vehicle propelled by gasoline and other power, 
an insured was denied recovery for the loss of a foot which 
was crushed under a roller over which a derrick was being 
pulled by a gasoline tractor, since neither a derrick nor a 
roller was a “vehicle” (Natl. Casualty Co. v. Davis, Tex. Ct. 
of Civ. App., 503,376). 

Proof of Serious Ailment.—After reversing a judgment for 
plaintiff beneficiary on the ground that she failed to prove, 
by introducing the doctor’s testimony and hospital records, 
that the insured’s former hospitalization was not for a serious 
ailment, the court refused to enter final judgment for defend- 
ant insurance company since the issue was purely factual and 
plaintiff was entitled to a new trial to produce additional evi- 
dence (Winter v. Metropolitan Life Ins. Co., N. J. Supreme 
Ct., 1 503,371). 

Assignment of Policies——Analysing the many transactions and 
the circumstances surrounding them, the court upheld the 
assignments of policies to banks to whom the insured was 
greatly indebted and overruled the insured’s contention that 
he was defrauded and that the policies were assigned solely 

or the payment of premiums (Herndon v. Continental- 


American Bank & Trust Co., U. S. Dist. Ct., W. D., La, 
1 503,367). 


Policies as Community Property.—In an action to determine the 
status of insurance policies at the time of the divorce of a 
married couple, the Supreme Court expressly overruled any 
case holding contrary to the rule that the cash surrender 
value of policies was community property to be equally 
divided between the parties (Womack v. Womack, Tex. 
Supreme Ct., ff 503,368). 

Death by Accidental Means.—In an action on a policy containing 
a double indemnity clause in which the insured entered a 
store while slightly intoxicated with a loaded pistol in his 
hand and assaulted the storekeeper who shot insured in self 
defence, there was sufficient evidence to uphold a finding 
that plaintiff insured met his death by accidental means and 
that death was not caused by a violation of law on his part 
(American Natl. Ins. Co. v. Nelson, Ga. Ct. of App., J 503,369). 

Supplemental Contract as Accident Insurance.—The court con- 
cluded that a supplemental contract providing for additional 
insurance from accidental death which, in small letters, ex- 
cluded death from homicide was a contract of accident 
insurance, the above-mentioned clause of which did not 
comply with a statute providing for bold face type for exclu- 
sions, and since the clause was invalid, the beneficiary was 
entitled to double indemnity for the death of her husband 
motorman who was stabbed in a holdup (Custer v. The Lin- 
coln Natl. Life Ins. Co., U. S. Dist. Ct., N. D., Ill. $ 503,373). 


*% AUTOMOBILE 


Insurer’s Liability—Plaintiff, who had recovered judgments 
against an employee of the garage company and his son 
who was operating the vehicle at the time of the collision, 
did not recover against the garage company’s insurer for 
satisfaction of the judgments, since under the terms of the 
policy there had to be a judgment against the garage com- 
pany or one of its four named officers to hold the insurer 
liable (Poisson v. Travelers Ins. Co. et al., Me. Supreme Jud. 
Ct., 1 707,672). 

Over Center Line.—Plaintiff recovered for personal injuries 
sustained when there was an opposing traffic collision be- 
tween his automobile and defendant’s approaching bus which 
struck a rough place in the pavement and swerved over the 
center line of the street (Harshaw v. Kansas City Public 
Service Co., Kan. Supreme Ct., {| 707,676). 

Pedestrian Injured.—The decedent was not guilty of contribu- 
tory negligence as a matter of law in walking across a high- 
way at night and looking neither to right or left as he 
crossed, since the cause of defendants’ truck striking him 
lay in conjecture (Boaz v. White’s Auto Stores et al., Tex. 
Supreme Ct., | 707,656). 

Crossing in Front of on Vehicle.—A discharged bus pas- 
senger did not recover for injuries sustained when he crossed 
in front of the stopped bus and stepped directly into the 
path of defendant’s truck which was passing the bus (Sharpe 
v. Aqua Systems, Inc., Fla. Supreme Ct., J 707,657). 

Crossing Intersection—An administrator recovered for the 
death of his decedent, a man seventy-eight years of age 
who was struck by defendants’ automobile as he ran across 
an intersection, since there was evidence from which the 
jury could have found that the driver was negligent as to 
lookout and control (Heskamp et al. v. Bradshaw’s Admr., 
Ky. Ct. of App., J 707,660). 

Scope of Employment.—An engineer, who had gone to his 
home on the company grounds to listen to a radio broadcast 
and was within 150 feet of the machine shop to which he 
was returning when the child was struck, was acting within 
the scope of his employment at the time of the accident 
(Chisos Mining Co. v. Huerta et al., Tex. Supreme Ct., 
{ 707,658). 

Deviation.—The question of whether or not defendant’s driver 
was acting within the scope of his employment at the time 
the accident occurred, since he had driven the truck to a 
restaurant for lunch and was on his way back to work when 
he collided with plaintiffs’ vehicle, was one of fact (Pearl v. 
Cumberland Sand & Gravel Co., Me. Supreme Jud. Ct., 
{ 707,678). 

Left Turn at Intersection.—Plaintiff did not recover for per- 
sonal injuries sustained when the car in which she was 
riding collided with defendant’s automobile as defendant 
made a left turn at the intersection, since there was evi- 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


3 





THE INSURANCE LAW JOURNAL 


June 24, 1943 


CLEP RTE ER OTN RSET CS RRNA SA oS A RR eR RRR 


AUTOMOBILE—Continued 


dence to support the jury’s finding that defendant was exer- 
cising the proper degree of care and there was evidence 
sufficient to sustain the implied finding that she did not “cut 
-the button” as she made the left turn (McDevitt v. Rogers 
et al., Calif. Dist. Ct. of App., J 707,669). 

Curve in Road.—Defendant was held not answerable for a col- 
lision which occurred when, instead of following the curve 
to the right in the road on which he had been traveling, he 
continued in practically the same direction on an intersecting 
street and did not see the car approaching around the curve 
until too late to avoid a collision (Lopes v. Wisler et al., Calif. 
Dist. Ct. of App., | 707,675). 

Contributory Negligence.—Plaintiff was not guilty of contribu- 
tory negligence as a matter of law in proceeding across a 
comparatively narrow intersection when he noted defend- 
ant’s approaching truck 160 feet away, and he recovered 
for damages sustained when the truck collided with his auto- 
mobile on the far side of the highway in the right hand lane 
(Hill v. Janson, Me. Supreme Jud. Ct., J 707,680). 

Army Camp Contractor’s Liability—Plaintiff did not recover 
for personal injuries sustained when he was struck by a 
speeding car as he crossed a street in the army camp which 
was under construction, since the failure of the contracting 
company to exercise due care in regulating the traffic was 
not the proximate cause of the injury (Whitaker v. Jones, 
McDougald, Smith, Pew Co., Ga. Ct. of App., J 707,661). 

Head-On Collision.—Since the sole and proximate cause of the 
head-on collision between the car in which plaintiff was 
riding and defendant’s automobile was the negligence of 
plaintiff's driver in failing to negotiate a curve and continu- 
ing straight on the wrong side of the street, plaintiff did not 
recover for personal injuries sustained in the accident (Hes- 
lop v. Kinyoun et al., Calif. Dist. Ct. of App., J 707,674). 

Street Car and Truck Collision.—Plaintiff did not recover for 
a heart ailment which she alleged was the result of a street 
car and truck collision while she was a passenger on the 
street car, since the jury found that plaintiff sustained only 
a minor elbow injury in the collision (Haines v. The Cleve- 
land Ry. Co. et al., Ohio Supreme Ct., {] 707,667). 


Witness’ Whereabouts Military Secret.—Plantiffs were granted 
a new trial on the ground of accident or surprise, since when 
the matter came to trial one of their witnesses was not 
available because he was in the army and his whereabouts a 
military secret and, under the circumstances, there was no 
negligence in their failure to procure a deposition (Baker 
et al. v. Berreman et al., Calif. Dist. Ct. of App., J 707,668). 


Imputed Negligence.—The negligence of plaintiff's minor son, who 
was driving the automobile at the time of the intersection 
collision with plaintiff's permission and under his control, in 
failing to yield the right of way and failing to maintain the 
proper lookout was imputed to plaintiff and barred his re- 
covery against the driver of the other automobile (Solloway 
v. Watts, Calif. Dist. Ct. of App., | 707,671). 

Right Turn.—A verdict in favor of a motorist who struck a 
pedestrian could not be upheld because the court withdrew 
from the jury’s consideration the question of whether the 
motorist should have stopped before turning right at a cor- 
ner which he could not see around (Rogers v. Crow, Jr., Ala. 
Supreme Ct., J 707,673). 

Standard of Care in Emergency.—A verdict exonerating de- 
fendant from liability for a collision could not be upheld 
because the court, in instructing the jury as to the standard 
of care in an emergency, erroneously required defendant to 
do “the best he could under the circumstances to avoid the 
accident” (Reuman et al. v. La Monica et al., Calif. Dist. Ct. of 
App., 7 707,677). 

Yielding Right of Way.—Under statutes requiring a pedestrian 
to yield the right of way when outside a crosswalk and a 
motorist to yield the right of way to a pedestrian within a 
crosswalk, findings that a pedestrian and a motorist were 
both negligent as to yielding the right of way were incon- 
sistent (Smith et al. v. Supertor & Duluth Transfer Co. et al., 
Wis. Supreme Ct., § 707,679). 

Bicyclist Killed—Parents recovered for the wrongful death of 
their minor son who was killed when his bicycle collided 
with an automobile as the automobile overtook and passed 


the bicycle which was zigzagging in the wind (Straub et al. 
v. Schadeberg, Jr., et al., Wis. Supreme Ct., {| 707,681). 

Alighting Bus Passenger Injured.—Plaintiff recovered for per- 
sonal injuries sustained when she slipped on the slick step 
of defendant’s bus and fell to the pavement as she was 
alighting (Panhandle Stages, Inc. v. Aston, Tex. Ct. of Civ. 
App., {| 707,664). 

Sudden Stopping of Bus.—Defendant was held answerable for 
injuries sustained by plaintiff in a collision with its bus upon 
evidence that the bus, traveling at an excessive rate of speed, 
passed plaintiff's car, turned directly in front of it and 
stopped suddenly without warning in the center of the street 
at an intersection (Barnes v. Browell Bus Co., N. J. Supreme 
Ct., | 707,663). 

Assessment of Nonresident Mutual Insurance Policyholder.— 
Defendant by accepting a policy of insurance issued to him 
by a mutual insurance corporation of another state, by the 
terms of which he became a member of the corporation, sub- 
jected himself to the liabilities imposed upon its members 
by the laws of the domiciliary state, and the receiver recoy- 
ered the amount assessed against the policyholder in this 
action (Gaston v. Keehn, Rec., Ga. Ct. of App., | 707,662). 

Owner’s Liability.—It was error to sustain a demurrer to a peti- 
tion which contended that the injuries sustained by the 
minor plaintiff were caused by the negligence of the owner 
of the automobile in permitting and authorizing her grand- 
daughter to drive the car when she was incompetent through 
youth, lack of skill, experience and physical disability, since 
the guest statute had no application to the facts as pleaded 
for the reason that plaintiff was not the guest of the owner 
(Williams, etc. v. Husted, Ohic Ct. of App., J 707,659). 

Degree of Care.—An instruction given was clearly erroneous 
in that it declared that every person operating a motor 
vehicle was required to exercise the highest degree of care 
and then defined “ordinary care” rather than “highest degree 
of care”; therefore, plaintiff's judgment for damages sus- 
tained in an intersection collision was reversed and re- 
manded (Jungeblut v. Maris, Mo. Supreme Ct., J 707,653). 

Multifarious Instructions.—Since defendants’ special defense 
of contributory negligence was submitted in a multifarious 
instruction embodying more than one issue of fact, the 
judgment for plaintiff in an action for damages sustained 
in an opposing traffic collision was reversed and the cause 
remanded (Pappas et al. v. Wright, Tex. Ct. of Civ. App. 
1 707,654). 

Truck Stopped on Pavement.—It could not be said as a matter 
of law that the driver of an automobile was contributorily 
negligent in crashing into the rear of a large truck and semi- 
trailer, stopped in rainy weather about two feet over the 
edge of the pavement on a down grade approximately 140 
feet from the top of a hill (Lackey et al. v. Moffett et ux., 
Tex. Ct. of Civ. App., J 707,670). 


Railroad Crossing Collision.—Plaintiff, as guardian for the 
minor children, did not recover for the wrongful death of 
their father when the truck he was driving collided with 
defendant's freight train at a crossing, since the decedent 
was contributorily negligent in failing to have the truck 
under control when he knew or should have known that he 
was approaching a railroad crossing even though no bell or 
whistle was sounded (Borrson, etc. v. Missouri-Kansas-Texas 
R. R. Co., Mo. Supreme Ct., J 707,651). 

Discovered Peril.—Although the jury’s finding that the inter- 
urban company was liable for the death of plaintiff's dece- 
dent was supported by the evidence under the discovered 
peril doctrine,’ since the engineer discovered the peril of the 
approaching vehicle in time to have averted the collision had 
he used all the means at his command, the judgment was 
reversed and remanded because of the jury’s misconduct 
(Texas Electric Ry. Co. v. Wooten et al., Tex. Ct. of Civ. App., 
{| 707,665). 

Misconduct of Counsel.—Plaintiff’s counsel in asking whether 
or not the railroad had ever paid anything in the action for 
the mother’s death was guilty of reversible error in an 
administratrix’s action for the wrongful death of an infant 
which was caused when the truck wherein he was riding, 
driven by his father, was struck by defendant’s freight train 
at a crossing (Borrson, Adm. v. Missouri-Kansas-Texas R. R. 
Co., Mo. Supreme Ct., J 707,652). 
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